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OPINION
FACTS

On September 2, 2004, the defendant pled guilty to possession of .5 or moregrams of cocaine
with intent to sell, aClass B felony, and was sentenced as a Range |, standard offender to ten years
in the Department of Correction. Pursuant to the plea agreement, the defendant’ s sentence was
suspended and he was placed into acommunity corrections program. Subsequently, on December
17,2004, acommunity correctionsviolation warrant wasissued asaresult of the defendant’ stesting
positive for cocaine and marijuanaon November 30, 2004. The defendant conceded the violation,
andthetrial court reinstated hiscommunity corrections sentencewith theadditional requirement that
he completeadrug treatment program. Thereafter, on May 13, 2005, asecond viol ation warrant was
issued alleging that the defendant had violated his curfew, been arrested for driving on a suspended



license, and failedto report hisarrest to hiscase officer. Thedefendant again conceded theviolation,
and thetrial court placed him back on community corrections. A third violation warrant wasissued
on June 3, 2005, as aresult of the defendant’ stesting positive for cocaine and his admission that he
drove to court and to the community corrections office on June 1, 2005, while hisdriver’s license
was suspended. Seven days after the third violation warrant was issued, afourth violation warrant
was issued alleging that the defendant had been charged in general sessions court with possession
of acontrolled substance. Thetrial court again reinstated the defendant to community corrections
but increased his sentence to eleven years and ordered that he complete intensive outpatient drug
treatment. On August 19, 2005, a fifth violation warrant was issued as a result of the defendant’s
positive drug screen on August 5, 2005, and a revocation hearing was held on September 16, 2005.

Attherevocation hearing, Ron Miller, acommunity corrections case devel oper, testified that
he monitored the defendant’ s drug screen on August 5, 2005, at the request of the defendant’s case
officer, Everett Morgan, who had to be in court. He explained that the procedure followed when
administering a drug test was to fill out a chain of custody form, obtain the specimen in acup and
secure it with asecurity seal, place the cup in aplastic bag which also contains a security seal, note
the time and place of the specimen, and put the specimen in the secured areain the lab. He said he
gave the defendant a seal ed specimen cup and observed him provide a specimen and secure the top
of the cup with asecurity tag. He said that Morgan had given him the kit and the paperwork for the
defendant’ s drug test. Miller explained that Morgan filled out the top of the form, but he wrotein
Morgan's name and the dates.! Asked if he or Morgan had checked the “ reasonable suspicion” box
on the form, Miller replied, “If | had to guess, I'd say | did.”

John Holley of the Davidson County Community Corrections Program Drug Testing Unit
testified that samples submitted to him for testing are in a sterile specimen bottle with an integrity
seal over the top and contain the identifying information and the date the sample was collected.
Samples are then packaged in sealed bags which also contain the chain of custody paperwork. He
said that the seal on the sample submitted by the defendant wasintact when herecelivedit for testing
and that the test showed a positive result for cocaine. Holley said that specimens submitted for
testing never leave the lab.

Everett Morgan, the defendant’s community corrections case officer, testified that he
requested the drug screen on the defendant because he did not show up for hisAugust 1, 2005, report
date until August 5. Because he had to be in court that day, Morgan asked Miller to meet with the
defendant and administer a drug screen. Hetold Miller that he suspected the defendant might be
using drugs because of his sporadic reporting. He denied that he gave Miller thekit used to perform
the defendant’s drug screen or that he completed the paperwork. Morgan said that he spoke to a
counselor at thedrug court, whoinformed himthat the defendant had attended thetreatment program
onthe evening of August 4, 2005, and acknowledged that the defendant had been in the program for

1Part | of theform listsinformation about the donor such as name, race, date of birth, and identification number,
as well as the name of the case officer and the reason for the test. Part IV of the form is the chain of custody section
which lists the dates and times of transfer of the specimen.
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“probably a little over a month” when he tested positive for cocaine on August 5. He also
acknowledged that the defendant had maintained employment and performed his public service
work. Morgan said the defendant admitted that he had a drug problem but denied he had used
cocaine.

At the conclusion of the hearing, the trial court revoked the defendant’s community
corrections sentence and ordered him to serve the balance of his eleven-year sentence in the
Department of Correction.

ANALYSIS

The defendant argues that the trial court erred in revoking his community corrections
sentence and placing his eleven-year sentence into effect, saying that he “ strenuously disputes the
validity of the August 5 drug screen and argues that the record contains substantial inconsistencies
regarding the testing procedure to which he was subjected.” He aso argues that the trial court
abused its discretion by placing his entire sentence into effect based, in part, on his prior record.

The primary purpose of the Community Corrections Act of 1985 isto “[e]stablish apolicy
within the state to punish selected, nonviolent felony offenders in front-end community based
alternatives to incarceration, thereby reserving secure confinement facilities for violent felony
offenderg.]” Tenn. Code Ann. § 40-36-103(1) (2003). The program offers a flexible aternative
beneficial to both the defendant and society. State v. Griffith, 787 S.W.2d 340, 342 (Tenn. 1990).

Oncethe defendant violates the terms of his community corrections sentence, thetrial court
may revokethe sentenceandimposeanew one. Tennessee Code Annotated section 40-36-106(€e)(4)
grantsthetrial court the authority to resentence adefendant following the revocation of the original
sentence. The court “may resentence the defendant to any appropriate sentencing alternative,
including incarceration, for any period of time up to the maximum sentence provided for the offense
committed, less any time actually served in any community-based alternative to incarceration.”
Tenn. Code Ann. § 40-36-106(€e)(4).

Revocation of acommunity corrections sentencemay occur upon finding by apreponderance
of the evidence that the defendant has violated the conditions of the agreement. State v. Harkins,
811 S.W.2d 79, 82 (Tenn. 1991). “Thejudgment of atrial court in thisregard will not be disturbed
on appeal unlessit appearsthat there has been an abuse of discretion.” 1d. For areviewing court to
find an abuse of discretion, it must be shown that the record contains no substantia evidence to
support the trial judge’s conclusion. 1d.

In revoking the defendant’ s community corrections sentence, the trial court determined:
Mr. Miller, though foggy on some details, was pretty clear that . . . | think the only

discrepancies | heard was that whether or not Mr. Morgan actually handed him the
kit or he got thekit. But thekits are sealed. He hands him the cup. The defendant,
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himself, actually unscrews it and breaks the seal and sealsit and then it’'sput into a
bag. So there is no question that this specimen has not been contaminated. And
what we know from Mr. Holley’ stestimony is that he's not going to test it if it's—
everything is secure, the machineisworking properly. And the defendant even says,
he smokes weed, but, you know, that’ sreally — even though it’ snot positivefor that.
So he'sviolated the program.

So what do we do with him. I’'m looking back at his record and it’s kind of
hard to—it lookslikethere san eight year sentence somewhere aong theline, where
there’ s been a probation violation. . . . It lookslike ‘98.

There sanother two year sentence for evading arrest. There’sathree[year]
sentence for possession of cocaine. . . .

... Sothisisnot [the defendant’ 5] first timethrough. And I’ m well aware of
thefact that drugs are hard to kind of get off. But at the sametime, we haveto make
some efforts. . . . | guess it started in 1994, an eight year sentence. There were
several other things. Hewasreinstated. All right. Mr. Armstrong, it would appear
that you do not understand. So thisiswhat I’'m going to do, I’'m going to put the
sentence into effect. . . .

The record readily supports the decision of the trial court to revoke the defendant’s
community corrections sentence and order that he serve the balance of his sentencein confinement.
Prior to the revocation, the defendant had violated the conditions of his community corrections
sentence four times, with thetrial court reinstating him to community corrections each time. Proof
at the revocation hearing established that the defendant tested positive for cocaine on August 5,
2005. Although the defendant disputesthe validity of hisdrug screen, arguing that the testimony of
Miller and M organ was contradi ctory, we cannot conclude that such wasthecase. Whileitisunclear
from Miller and Morgan’ s testimony whether Morgan gave the defendant’ s drug test kit to Miller
or Miller got it himself, Miller testified that the specimen cup was sealed when he gave it to the
defendant and that the defendant placed a security tag on the cup after giving his specimen. Holley
testified that the seal on the cup was intact when he received it for testing. Accordingly, we agree
with the trial court’s determination that the specimen was not contaminated. The defendant also
arguesthat thetria court abused its discretion by placing hisentire sentenceinto effect based partly
on his prior record. Our view of theruling is that, while the trial court noted the defendant’ s prior
record, he was incarcerated because of hisrefusal to abide by the rules of community corrections.



CONCLUSION

Based upon theforegoing authoritiesand reasoning, we affirm thejudgment of thetrial court
revoking the defendant’ s community corrections sentence and ordering that he serve the balance of
the sentence in confinement.

ALAN E. GLENN, JUDGE



